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POINT I 


THE COURT ERRED IN ADMITTING THE JULY 25 GUN, BECAUSE 
TS PREJUDICIAL EFFECT FAR OUTWEIGHED ITS PROBATIVE 
VALUE, AND BECAUSE THE RAVICH CASE DISCOURAGES, RATHER 
THAN PERMITS, SUCH EVIDENCE IN A CASE WHERE THE PROOF 
IS FAR FROM OVERWHELMIN’. MOREOVER, THE COURT's CHARGE 
ON THE GUN WAS TOO VAGUE TO BE OF ANY ASSISTANCE TO THE 
JURY OR TO ASSURE THAT THE JURY DID NOT MISUSE SUCH 
EVIDENCE em: pth Prt ath a aie Mae! BRENT RUGS ewido tie oe we! 25 


POINT IT 


THE FAILURE OF THE GOVERNMENT TO DISCLOSE TitAT SIMON 
AND BROWN HAD MET AND THAT GARRIS HAD ALSO BEEN PRESENT 
PERMITTED THE PRESECUTOR TC ARGUE A POWERFUL UNTRUTH IN 
HIS SUMMATION, TO WIT, THAT ONLY APPELLANT KNEW BROWN. 
THE MID-DELTBERATIONS STIPULATION FAILED TO CURD THTS 
INJUSTICE, FOR APPELLANT REMAINED DEPRIVED OF HIS RIGHTS 
TO DEVELOP AND CONFRONT THESE LATE-REVEALED FACTS At 

HIS RIGHT TO ARGUE FROM SUCH PACCLS 45 Si08 ee'wes 27 
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THE PRO U'TOR IMPROPERLY SHIFTED THE BURDEN 
OF PROOF TO APP THE ISSUE OF ALIBI ...30 
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ISSUES PRES 


1. Whether the Court erred in aami tting the July 25 gun, !} e 

its prejudicial effect far OQucweighed its probat value, ( 
becaus i case discourages, rather than permits, such 
evidence where the proof is far from « rwhelming. Also, 
whether the Covrt's charge on the gun was too vaaue to } of any 
assistance to the jury or to assure that th jury did not misuse 


such evidence. 


- Whether the failure of the government to disclose that Simon 
and Brown had met and that Garris had “SO be 


-iict 


ar 
the prosecutor to argue a powertal untruth in his rammation. yi 
wit, that only APE ellant knew Brown Als i 

k wing eset Stipulation failed ‘to cure this injustice, for 


S appellant 


remained deprived of his rights to develop and confront these late- 


caceiane facts and his right to argue from such facts 


3. Whether the prosecutor's sum 
den of proof to appellant on the 
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STATI -URSUANT TO RULE 28(a) (3) 
e ee 
A. Preliminary Statemeni 
ry ” = : 3] ” o r 
Nis appeal is fror judgment of the Unite States Di st 
- AD - > sh £ Tr. - 
Court for the Southern District of New Yor] (Bryan, J.), rend 
nc} Cc c - ry : 7 : c - a+ 2 1 
rch 3, 1976, convicting u,nellant, after trial by jury, of the 


crime of bank robbery [18 U.S.C. §2113(a)] and sentencine him to 


Timely notice of appea}. was filed and this Court, on April 6, 
197., appointed Jesse Berman, Esq., as counsel on appeal, pursuant 
to the Criminal Justice Act. 

Appellant is presently incarcerated pursuant to the judgrent 


On May 16, 1975, the 177 East Broadway branch of the Bankers 
Trust Company was robbed by four men. ‘Three of the robbers can be 


seen in the bank surveillance films: (1) a man dressed in black, 


ng 


wielding a shotgun, (2) a man dressed in a white coat, weari 
glasses, and (3) a man dressed in a shorter white coat, wearing a 


hat (T-II.67~68). The fourth robber remained near the door, t 


of the range of the camera, and does not appear in the bank 


Appellant was tried twice on this indictment. 


Lrst trial, on November 20,24,25,26,28 and 
Lon by the Court of a hung jury and a mistrial. The 
C that’ first trial tc} 


(moxning session, 1] 
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Appellant's second trial, on January 21,22,26,27,2 PY 30, q 
1976, will be referred to as T-IT.1 through T-1T.1049. 
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On Jun > 4/23, Allien $1 } é Cea al < C 
the instant bank rob ° 
7 19 Se c4 . . 12 ~+4 ’ p's - 28% r 
27, 1975, Simon i idicte (75 Cr.635) < his 
. a4 +4 $ « on ® } ¢ . _— S ~ tata SS amr . -— atattie ho +? 14 i. > ‘ 
participation in the instant robbery. Simon's cnree-count indictment 
“h ar Sn ar oged os - Stew L- ne 4 
charged him nx robbery, armed bank robbery, and use of a 
7 
o 
23 - ~ +< ; . C the } vw 
firearm (the commi on of the xrobberv. 


On August 19, 1975, Simor pleaded guilty, before Judge P 
to counts 1 and 3 of his incd.ctment, and on Sepntember 18, 1975, 
. : ale poe : , 
. Judge Duffy sentenced Simon to eighteen years imprisonmen 
‘ Mecavwhile, on July 25, 1975, 10 weeks after the bank robbery, 
’ 
appellant Cecil Robinson w: and charged with t 3 bank 


} 


robbery. The government's 


that appellant was the robber 
in the white coat and hat in the surveillance photos. When arrested 


on July 25, appellant was allegedly in possession of a aun 


Edward Garris, for conspiracy to ro 


robbing the bank (count 2), and for using 


bank (count 3).* 
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- Hoskins, who attemp , unsi ssfully, to rsu lge Duffy 
to all the July 25 gun into evi ce. The « rnment' initial 
theory for of i} the gun wa that it she 1 conscior of 
guilt 

MR. PHAN : Mr. theory upon 
which -—- I will 7 is I ca “ 
upon which ] 1 j to der - 
strate, I suppose, consciousne in that 

, <4 ’ 
the officers diéen't identify officers, Mr. 
Robinson allegedly made some this gun out 
of the bag that it was in. 
I think that is a fair statement of the theory. 


rrr. 


THE COURT: Is that accurate? 


MR. HOSKINS: Yes, that is accu te. 
(Pre-trial Confereuce of 10/24/75, o. £2) 
Judge Duffy noted that the government was " Oing to have a hard 


time getting that in" 126.36 
On the morning of the first day of the first trial, the govern- 


ment shifted its theory on the admissibility of the July 25 gun: it 


now argued that the gun was pr 


a comes » @ ee _L — . } nm @ mt ‘a Wise we 
necessarily involved in the crime larmless, given 1@ Ootner "over- 
Ce, ae : o an OF Pin x bane Ac 1, Son code « ‘ " . ee 
wnelming evidence in that case. As % cne inst c case, however, 
ch government cc eaec i : 
ym t : 1} > t rn 
ai Lt Cas li C I ’ Cilé ) 
cannot produce a single banl emplo or ban cust 
witness who can jentify the cefendant as ¢ of 
ro rs. 
ine o be | x 
\ dy t, Pp ) 
kK Gene Yen. than’ Tae : ; , 
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Ls not overwhelming" 
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th ry ft c it 1 been l a i Ldent Llant's St, 
which had been pursuant to a war nt, at ellant argued t 

1 — ae ee eeot 4 3 - 
the complaint/a Ldavi in suppo of tha nt dic t lis 


probable cause to arrest appellant (T-I.4a-10a) The motion t 


Suppress was denied (T-I.9a).* 
Later that day, after the first ej ght witnesses had testified, 
Judge Duffy ruled that the July 25 gun coule not come into evidence 


(T-I.140). 
At the first trial, the government claimed that the robber in 
the whi coat and hat, visible in the backaround in some of the 


Surveillance photos, was identifible as appellant. Simon bec: 
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a witness for the government and, in retur 
Support on his upcoming motion to reduce his 18-year sen’.ence 
Simon testified that appellant was the robber in the white coat and 
hat, that the robber in the white coat and G.asses was "Kareem", 

and that Garris was the robber by the door. It was also stipulate 
that one of appellant's fingerprints was found in the stolen getaway 
car, which had been abandoned by the rol ber and found by the police 


eat ites «te } ite t = 
Shortly after the robbery. 


4 Cefense produced Otis Br n, the owner ¢ the stolen geta 
> } 4 . ee | 1 , ra) © c 
car, O expla I a that ap ellan us a IrLlena. and chooimat of 
Li sts and & y t Lth respect to this motion to su ress 
- 1 ony ' - a. . = se lal —- 
the cun are t fort in appellar 3 argu t, under POINT V ’ 
i 
™ 
any 


f 
his and that appellant had been n's, i 
own's car, on several occasions shortly befor e war \ 
Stolen. The government's own FRI fingerprint expert é é 
t uc] fingerprint aight have remained in t} car i having 
} ipliaced there ; 1ths before it robt VY. 
he government admitted that the r lation ,at trial, thet 
Brown kne ippellant, "was a Suprise” (T-I.327), but the « vern- 
ve 
mene argued that Brown did not know Simon, Garris or Karee: and 
since appellant did know ! own, the car mu have come to the 
robbers vic appellant (T-I.327-328) .* 
The jury at the first trial delil rated for e days and 
ultimately hung, 8-4 for convication. 
(2) th s econd Trial 
Prior to the second trial (Jen y 21-30, 1975), Simon, ¢ i's 
sawyer, and some third person all jade Pulk 35 applicatio to 


r Simon 


and Simon's lawyer. Appellant's re-trial was 


iryan, 
and appellant's counsel cautioned the government not to cr te the 
impression, at the second trial, that Simon no longer had a pending 


Rule 35 motion (Pre-Trial Conference of 1/4/76, p.31), which none- 


} = a . > - * bh ry > . — rm, _ > la T 
theless.was just what the prosecutor ] , 1ttempt to do (T-II.463- 
AL) A490 Son 506) 
2Ol, 499- 04, IUO). 
During the interval between the two trials, the government re- 
vea l that it had failed to disclose to the defen t t Og hs 
j 
rt } ‘ } Int } y , 
[In C ’ i r | [ ; atLy aa how, rx l, 
1. " 
th rt C4 ) We , to } oO} Vv on 7 t} r Gar? } 1 oO 
See tha n pri ry. r ' TT e ; fy : 


’ Efex t in rl ial c l n ] Mm, L< C< t © L? 
- trial, t tl var ‘ Ltr es, L ¢ ‘ é 
, a icentified or che phot ( several otl et ( 
an appellant, mon or ¢ r ). Mz E« , t ( ef of th 
hes a ee iL Divi LO { was cl . b o€ ft Cc t to ft 
¢ md ri il, ‘ . P t] it +} ‘ act ’ } ss 7 } , y ‘ 
st 
( r sooner (mi “25 C¢ 1/E/76, p.21). A a a oO ant ° 
motion to dismi ;, the Cou Fou that " ate; iou! Vv 
een turned over under Bradv" } th tl over I 
guilty of "bad judgment" and "mi nt" (T- + > } Pe Court 
ruled, however, that " {tJhe rem Gy in most cases of this nature 
is an trial. The defendan is having an raai”, qd it 


. ‘“ . 4 
At the final pre-trial conf rence (January 19, ] 76), the 
. government, now repr ed } Mr. Sagor, revi c its at to 
offer the July gun. Sagor claimed that he had "be bl to 


develop recently further evidence" demonstrating for the first 
time that there was a .38 used in the bank robbery (Conference of 


1/19/76, p.66). However, Sagor's only source for this allecedly 


recently developed evidence was Simon, and it was Simon who had, 


in fact, told precisely the same thir to Hoskins prior to the 
first trial.* Sagor arqued that the Julv 25 gun should co in "to 
ow t t [appel t i : ppead to cor th crime he was 
OVe? nt' » 3556 t ti irs t 1 (Ho ' no oO 
i Lew with Si 1) (3500 terial) contained a st nt 
AF [C } -] . t tgun 20 1ge [and] .33 
( L.385) 


C rgec with" (Id. a 67). Ar | nt y t t es j 
f king " Y tc , @yY | vie prio j 
on t f t (Td. t.68). " Court rved : 
the fj td t e-trial, § ir ag } ht c er ] 
) un, arquin t t e ft t > ban I } had bee 
th "¢ ! a ane that Nr. Robinson had with 
two |] t .9 (TTT. 167—" ), (ley a adds a i th ( } 
re irved dec i . 
Hen: Kohn, t i manacer, test } that the |! Fe 
robbed at 9:55 a.m. ¢ May 16, 1975. The robbery took 1 t} 
5S minutes; a gun went off, once, wor 1aing Mrs. Aponte, ; eller; 
$10,122 wa take P iSO of which (75—- $10 17 ) Wa I 
1l1t money; no of ney was e reco d. lL] 
camera did not he 1 Ope itine until one lnute after tl had 
been fired. There were 10 emplovees and five or si custo 
present juring the robbery. 
Kohn saw three robbers: the one with the shut gun and 
two with white coats. Tie robber with the white (Oat and hat wore 
gloves during the robbery, and the gloves were visible in the sur- 


veillance photos (T~IT.238-240). Kohn saia that the robber with the 


i 4 
white coat: and hat w: ighed 150-155 lbs, but Kohn said he « d not 
identify him (T-II.242-3, 286-7). 
Pric r to th § rioting an pri T to ¢ cor ) } 

robl , While thinas e still calm, Kokn ' rol t} ‘ 
white coat and hat é 1ona cl LY nea? hn Pe } 
no law enforcement f ial d ¢ i i In a phot nol} 
(T+] Rs ] . > On J 2 l2, L197 dy | L Aas i 1c} n, } r 

. b- 


— ma 3 4 ey eo ? a “ 7 3 : 
c nt, id shown Kohn some photo spx F ad it wa stipulated 
] : } ’ hn d¢ oe A tt, “an 
4a it ohn had ch ee Photo o Ca yy ( = as rv strong] 


: sem>l [ing]" the robber with the white c glasses 
(T-II.801, 863), whom Simon hag, insisted °K 2m" , 
Konn never identified a; Liant. 
Linn a Lewis , a teller at the bank, 1 that sa 
the robber with the shotgun and the two rol in white coats. 
Sagor tried, unsuccessfully, to get hex Oo say that the robber 
in the white coat and hat was Carrying a qu 
QO: Do you remember the di Fferences, if any, 
between the two men that jumped over the counter? 
What one was wearing as opposed to the other 


if you remember? 


hey 
- 
oo 


One was wearing a hat and the cther one -- 


ae QO: Are these t ree men that you remembere -- 
i'm forgetting you said. Did you say one 
was carrying anc gun? , 
MR. She dian't say that. 


THE COURT: She did not. (T-II 


Richard Hall, another teller who never identified appellan 


£ 


testified that he saw each of the four robbers (T-IT.404-408) and 


hat on May 21, 1975, Agent McLaughlin hid shown him photo SX 


r 
bt 


ct 


aimed at each of the four robbers (T-IT.411-2). Hall chose four 
photos, one for each of the four robbers, including someone whom 
he chose as resembling the robber in the white coat and heat 


(T-IT.413, 419). No law enforcement official had ever shown him 


’ 
. 1ds, 
told her to “choose anybody" (T-II.816), and she actual ly chose one 
Suspect (not one of the defenc S) as resembli robb with 
the shotgun (T-II.814). 
Gerald McGivne y, (callef by the defense) a bank officer eve- 
witness who never identified appellant, was shown photo spreads by 
the FBI, testified that he was never shown a photo of appellant 
by the defense), another teller who never 
identified appe , te that he saw the robbery happen 
(T-IT.830), but that he was never shown a photo of appellant 
(T-II.834). ‘ 


Wyman Li (called by the defense), an assistant manage 


witness who never identified appellant, testified 


robbery take place (T-II.836), but that he was never shown a photo 


of appellant (T-II.847). 


heard the robber with the shotgun call one of the < 


+t 
Cs 


ier 


robbers "Tonto" (T=I1I.837). 


Renele Gray could not be located, but it was stipulatec that 
she was a customer in the bank and a witness to the robbery, and 
that on dune 12, 1975, Agent McLaughlin showed her a photo spread * 
=rO ich she chose Carso: Corley as "y y Closely resembling” 
one of the robbers who wore a white con} (T-TI.854-5). 

rs Ring, Branfine and Do dad estab] ed th 


Brown's car, the getaway vehicle, was found at Avenue A ana 


East 10th Street, 20 minutes after the robbery. 


FBI Agent Mi 


1 Kilgallen dusted the car for fingerprints 


ee - bid 


and lifted one of appellant's prir from the richt rear cigarette 
lighter panel (T-1I1.317), and four of Gerris' prints fre parking 
tickets and Black Muslim literature found in the car (T=7T2T.324).. 
Brown (called as a government witness at the re-trial), 
identified the getaway car as his own car. Brown was a lab technician 


at Harlem Hosp. tal and student in medical technology at Bronx 
Community College, as part of a work-study program run by the Public 
Service Careers Program [PSCP]. He had met appellant in PSCP in 
1974 and the two had worked together at Harlem Hospital for about 
a year (T~II.341-2). Brown denied ever seeing Garris, and dia 
not know anyone by the name oi . 1len Simon (T-I1T.353-4). 

On May 16, 1975, Brown learned that his car had been stolen; 


he had never given the keys or permission to anyone. 


Pd 


ppellant had ridden with Brown in Brown's car, to and fre 
Bronx Community College, about half a dozen times in April and 

May of 1975, prior to May 16, 1975 (T-I1I.346-8, 354). Brown and 
appellant were both in the same trainee program in PSCP in the 

of 1975, both definitely attended Bronx Community College 
together that spring (T-II.349, 351, 356-7). At some point during 


from his job at Harlem 


@ 


that spring, appellant was transferr 


Hospital to a position at Gouveneur Hospital. After thet date, 
Brown continued to give appellant rides from Bronx Community 


schedule 


I 
age of a latent, that is, how long the particu 


print was on a particular surface. 


0: Assuming nobody tried to c 


print 


-~ oe mmiaine ~} ~ “TO aes i? ae > ie 7 ¥ 
assuming nobody...covered it up, if we limit 


, de J we = ke 


passengers in the car, especially women passe! 
would ride 1 the back seat (T-IT.361-2, 364), 
gent Cl the government's fing 
stif 18, 1975 he made the id 
nt's pr rear cigarett lighter 
(T-II. 366-7). 
stein could not determine how lond prior to Ma 
‘s print had been placed there (T~I [.368). Boo! 
T*cre is no scientific means to determine the 


( 


selves to temperature and dust conditions, on 


ata 
metal 


a print like that 


he spri ng? 
A: It's possible, two months or longer. 
(T-IIT.370-_, 
kk 


a If nobody brushed anything up against 

strongly enough =o destroy it, in 

spri on metal, as we described 
od 


made a deliberate effort to era 


smudge it, it may remain indefinit 


A: That is possible, yes. 
(T-ET. 371) 
estified that appellant worked i th —( 
Hospital fre April 21, 1975. 1 
nth after tl obbery) (T-I1I.451) A} 


of 
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ie > 
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could last two month: 
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Lng 
ng 


F it WO a) May L5 ind 16, and We ITE 
whi was his ne; required workday, and y S } 
work , of the Ollowing ¢ eek (T- ft. £5558 
irmeAa +1 2A appellan L? 
‘ end going to school part 
“recist tion" for the last day of the work wi 
cated tl! appellant had gone to regist br at : 
Classes (T eee LW se 
imon, who had pleated gu ilty to he 
the testified against ippellant, pur; 
egreement which Simon had worked out with 
after Simon had received the 18-year sentenc 
weapons convictions 1969 
convictions in 1969. He had been a heroin ar 
a heroin seller. He hx in the past ated 
end of his conditi dis - He had 
9f his life in jails (including Sing Sing, Com 


Rikers Island, the Brooklyn House of 


na 4 ->- _ 

ind hat, that Garris, who was known 
_ = % = 3 a ~ - ‘ 
wes the robber near the loor, and th 
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emara, 


the whi 
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's sent 


or, 1975, 


Leaven- 


Simon's position was that although the surveillance ph to 
ak robber in the white coat and hat were "kind of h: * 
someone who knew him could pick him out as appellant (tT- ~671-2). 
According to Simon, when t! robbery was being plenned, 
é llant had adv ited using a demand note, rather than cu - 
hile Simon arqued for the u of guns and Simon's argu pre- 
vailed (T 487). He testified that Garris had a .38 0 1 the 
day before the bank robberv (T-II.528-9), but counsel has been 
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The jury left the courtroom at 12:10 pem., and at 3:25 p.m 
it sent a ncte saying, "We are deadlocked..." CtrLr. LOS0) 9% 
Over appellant's objection, the Court announced that it would give 
an Allen charge and the jury was called in 


SURT: Is it your view, Mr. Foreman, that you 
are really hopelessiy deadlocked? 


THE FOREMAN: Yes, your Honor. 


tHE. COURT: 1 would be no .urther hope in 
continuing your deliberations? 


THE FOREMAN: I believe it will stay as it is, 
your Honor. 
(T-IT.1038) 
The Court then gave an Allen charae. 


At 5:45 p.m., a.naote (Court's Exh. 9) Erom =a juror 


7) 
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responded that, "without knowing what is in her note, I can't 
comment too intelligently..." (T-IT.1042). The 
an Allen charge (T-II.1043). 
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THF COURT ERRED IN ADMITTING THE 
JULY 25 GUN, BECAUSE ITS PRE UDICIAL 
EFFECT FAR OUTWEIGEED ITs PROBATIVE 
VALUE, AND BECAUSE THE RAVICH CASE 
DISCOURAGES, RATHER THAN PERMITS, SUCH 
EVIDENCE IN A CASE WHERE THF PROOF IS 
FAR FROM OVERWHELMING. MOREOVER, THE 
COURT'S CHARGE ON THE GUN WAS TOO 
VAGUE TO BE OF ANY ASSISTANCE TO THE 
JURY OR TO ASSURE THAT THE JURY DID 
NOT MISUSE SUCH EVIDENCE. 


A reading of the entire record of this case, including both 
trials and the various pre-trial conferences, Clearly sows that 
the government was desperately trying to get the July 25 gun 


before the jury. Thev first argued that it showed "consciousness 
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lf conceded’ in his memorandum, the case was far from being 
an overwheiming one. If t gun would come in, the government's case 


would be bolstered, because appellant's character would thus be dis- 


credi_ed and the jury might take the proof of the crime of possession 
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of a gun as proof of the crime of bank robbery ten weeks earlier 


-he jury on law to use so risky a piece And, of course, 


that is just what happened. 


t must be recalled that this case was a very close one. Even 
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surveillance photos of the robber in the white 
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previously denied that appellant was involved and had only recently 


made a deal to get out from under a 18-year sentence. 


That the close one can also be seen from the fact 
che first jury hung, 8-4, and from the fact that the second 
jury was out three days on a one-issue case < hac reported it- 
2l£f to be hopeleecsly deadlocked, with atleast one juror having a 
“strong reasonable doubt” and not knowing what to do. 
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that the robber with the white coat and hat wor glove ? q 
because Simon's testimony placed appellant? in th “Ong po 
in the car to leave his print on the rignt rear lichter p 
that ¢ ay. 

Also, the July 25 gun, which came t the cond t 
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discouraged letting in such potentially inflammatory evidence 


yveapons possessed cn a later occasic 


of guilt is far from Overwhelming. 


Ravich was "unhesitatingly identi i" by five eyewi 


(421 F.2d at 1198), not to mention the testimony of 


proof of flight to and apprehension in Louisiana and 
large, unexplained sums of money. What this Court held in 
merely that "in view of the Overwhelmine evidence tha: the 
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Appellant's counsel sought to avoid havir the gun i 
by pre ing, on the record, not to argue that appellant was a 
person who did not ha access to guns. The Court did 1 accept 
this solution and chose to let t} ( but tl lea it 
could have done was to tell the jury, as appellant requested, th 
the way to use this piece of evidence was liwited solely to the jury's 
fF whether ap; lant had access tc gi a thus 
an opportunity to commit the robbery. This the Court 


refused to do, and its vague charge on the “issue of identity" lef 
that second jury, in this very close case, free to find that appell- 


ant was the robber because he was a 
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because he was of bad character. The Court's effectively 
let the prosecution do the impermissible, that is to: 


---introduce evidence of criminal character 
or generally of the commission of a cr on 
one occasion to prove the commision of a crime 
on another. 
Ravich, supra, 421 F.2d at 1204. 


The judgment herein must be reversed, both because of the 
abuse of discretion, in this particular case, in letting the gun in, 
and because of the vague and misleading charge on the gun. 
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In the instant case, the Court, after appellant rte 


obje-tion to Sagor's alibi argument, told the jury: 
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jury will disregard that.... 
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